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OPINION
l.

Gordon “Buddy” Morrow and Tammy Lynn Pugh Morrow married in 1979. Their marriage
produced two children, Lindsey, a daughter who was born in 1985, and Blake, a son who was born
in 1988. On December 27, 2002, Mr. Morrow filed a Complaint for Divorce in the Circuit Court
of Wilson County. The Complaint stated that “irreconcilable differences have arisen between the
parties such that they can no longer livetogether as husband and wife.” Mr. Morrow did not request
child custody, but asked the court to equitably divide the marital property and the marital debts.



Ms. Morrow’s Answer and Counter-Complaint for Divorce was filed on January 23, 2003.
She claimed that her husband “has been guilty of such inappropriate marital conduct as renders
cohabitation unsafeand improper.” Sheasked for custody of thetwao children, child support, division
of marital property, and either alimony in futuro or alimony in solido. Mr. Morrow had moved into
abonus room in the marital homejust prior to filing for divorce. Severa weeks after Ms. Morrow
answered, he moved out of the marital home and into a duplex owned by his father.

The court conducted itsfirst hearing in this case on February 19, 2003 and heard evidence
as to the parties' income and expenses. At the conclusion of the hearing, the court ordered Mr.
Morrow to pay $935 per month as pendente lite child support and alimony. Ms. Morrow
subsequently filed a motion for an increase in support, and after a hearing the trial court increased
support to $1,166 per month “as long as the daughter continues to reside with the mother.” Several
months of discovery followed, during which Mr. Morrow initially denied but finally admitted to an
affair with another woman. He claimed, however, that the affair did not begin until after the parties
Separated.

IlI. THE DIVORCE HEARING

Thefina hearing of this casetook place over two days, beginningon July 16, 2003. Theonly
witnessesto testify were the partiesthemsel ves and their Certified Public Accountant (CPA). There
was little testimony asto grounds. Most of the testimony and all of the documentary evidence that
was presented involved financial matters.

Ms. Morrow had earned an associates degree in business from Cumberland University, and
then left school in order to marry. During the first years of the parties’ marriage, she worked at
Safeco Insurance Company. After their first child was born, the parties agreed that Ms. Morrow
should leave her job to become afull-time mother and homemaker while Mr. Morrow provided all
the financial support for the family. The proof showed that the parties were generous to their
children. For example, they bought a $5,000 motorcycle for Blake and built a motorcycle racing
track on their property for his use.*

Severa years prior to the filing of the divorce complaint, Ms. Morrow took a job with the
Wilson County Board of Education. That job paid about $8.60 an hour. She subsequently
transferred into a job as a school secretary at Lebanon High School so she could be on the same
schedule as her son and could work near him. That job paid $7.63 per hour. During the hearing, Ms.
Morrow expressed aninterest in going back to school so she could becomeeither alicensed practical
nurse, which would enable her to find ajob paying about $12 per hour, or aregistered nurse, which
would pay about $28 per hour.

'One refreshing feature of this case was the ability of the partiesto cooperate in matters of visitation and to give
their children the freedom to come and go between the parties' residences as they wished.
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Mr. Morrow only had a high school diploma, but had learned the construction trade from
family members. The proof showed that hewasahard worker and agood provider. Duringthefirst
few years of marriage, he worked for an insulation company. He later became a carpenter and
operated his own home building and framing company, Buddy Morrow Construction. Hewas aso
involved in a partnership with his family that bought and sold real property. The couple was very
successful at accumulating assets. The court found the net value of the marital estate to be amost
$540,000.

The most valuabl e asset of the parties was the marital home in Lebanon, which Mr. Morrow
built himself. The partiesstipulated to an appraisal that valued the home and thefive acresonwhich
it sitsat $302,000. The property was not subject to a mortgage or any other encumbrance. At the
time of divorce, the parties al so owned aduplex and two unimproved lots. The partieshad differing
views about the value of those properties. The trial court found the equity in the duplex to be
$64,500 and the equity in the lots to be $15,873. Another substantial marital asset was a savings
account holding $75,690 from sales of real property.

In order to adequately deal with the question of child support, and to alesser extent with the
guestion of alimony, the court had to determine Mr. Morrow’ s earning capacity and/or hisincome.
The CPA submitted unaudited tax returnsfor 1999, 2000, and 2001. They showed the profitsfrom
Mr. Morrow’s framing business for those years to be $9,499, $26,414, and $14,525 respectively.
The trial court was understandably skeptical about those figures and commented that they were
inconsistent with the size of the marital estate.

Closer examination of the tax returns and further questioning indicated the use of anumber
of strategies to reduce the parties' tax obligation. Mr. Morrow’s business enjoyed revenue that
ranged from alow of $178,000 to a high of $534,000 during theyearsin question. Whilelabor costs
consumed most of that money, Mr. Morrow aso purchased real property with some of it and
deducted the purchase price as a business expense. He also applied accelerated depreciation
schedulesto the equipment he purchased. Sometimes he bartered hislabor for cash or services, and
he may have used cash transactions on occasion. Of course, by using his own labor to build the
marital home, he was able to increase his net worth without generating any additiona taxable
income.

A loan application that the parties submitted in 2002 to the Wilson Bank and Trust recited
a $56,000 annua income for the parties, with $7,000 - $8,000 attributed to Ms. Morrow. Mr.
Morrow testified that he earned about $25 an hour asaframing carpenter, but that rainy or inclement
weather imposed an upper limit on the number of days he could work.

At the conclusion of thefirst day of hearings, thetrial court declared that it was granting the
divorceto Ms. Morrow. Fina decisionson property division, child support and alimony were held

2A Social Security Earning Record introduced into evidence was consistent with these figures, and showed that
in all hisyearsin the labor force, Mr. Morrow never earned more than $25,600 in taxed Social Security earnings.
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in abeyance until the second day of hearingson August 6, in part to alow Mr. Morrow to submit into
evidence his 2002 tax return, which had not yet beenfiled. That return proved to be consistent with
the earlier ones, showing revenues of $263,485 for Buddy Morrow Construction, and net profit of
$16,093.

At the conclusion of all the proof, the trial court announced its decision from the bench, a
decision that was memorialized in its order of September 11, 2003. The court granted the divorce
to Ms. Morrow on the ground of the adulterous conduct of Mr. Morrow and ruled that, in light of the
length of the marriage and the contributions of both parties to the marital estate, the most equitable
division of the property was one that was exactly equal. The court found the total value of the
marital property to be $539,768 and awarded each party property worth $269,884.°

Mr. Morrow wasawarded theduplex, thetwo | ots, the savingsaccount, and all the equi pment
associated with his business. Ms. Morrow wished to remain in the marital home with the children
and was awarded that property. The court placed alien on the homein favor of Mr. Morrow in the
amount of $66,056, to equalizethe property division. Theamount of thelien was ordered to be paid
by July 1, 2007, or earlier if Ms. Morrow sold or refinanced the home.

The court further found Mr. Morrow’ s annual income to be $36,000 per year or $3,000 per
month, and set child support in accordance with the guidelines at $762 per month, with areduction
to $500 per month after the daughter graduates from high school. Mr. Morrow was also ordered to
pay Ms. Morrow $214 per month to reimburse her for the children’s medical insurance premiums.

The court stated that it was declining Ms. Morrow’s request for alimony because of the
financial burden that child support placed upon Mr. Morrow and because Ms. Morrow has more
education than Mr. Morrow does. The court commented that “| can’t see ordering Mr. Morrow to
pay alimony for therest of hislife,” and declared that Ms. Morrow was capable of finding a better-
paying job thanthe one shehad. The court suggested that if Ms. Morrow wished to pursueanursing
degree, she could tap the equity in the marital home for that purpose. The court also ordered Mr.
Morrow to pay $5,000 towards Ms. Morrow’s attorney fees. Ms. Morrow appeal ed.

[Il. THE PROPERTY DIVISION

Ms. Morrow contendsthat thetrial court erredin several respectsinitsdivision of themarital
property. She argues that because Mr. Morrow is capable of earning more money than she, she
should have been awarded more than half of the marital estate, that the court incorrectly classified
several itemsas Mr. Morrow’ s separate property, and that the court placed an incorrect value on an
Individual Retirement Account that was awarded to Ms. Morrow.

The court is charged with making an equitable division of marital property in divorce cases,
without regard to fault and in accordance with the factors set out in Tenn. Code Ann. 8 36-4-121(c).

®The court’s calculations incorporated the value of six vehicles and other property subject to division.
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An equitabledivision does not necessarily haveto bean equal division. Robertsonv. Robertson, 76
SW.3d 337, 341 (Tenn. 2002); Ellis v. Ellis, 748 SW.2d 424, 427 (Tenn. 1988). Rather, it is
achieved by considering and weighing the most relevant factors in light of the unique facts of the
case. Tatev. Tate, 138 S\W.3d 872, 875 (Tenn. Ct. App. 2003); Batson v. Batson, 769 S.W.2d 849,
859 (Tenn. Ct. App. 1988). However, thereisnothing in thefactors or in the guidelines that would
preclude a precisaly equa division of marital property, if that would indeed produce the most
equitable result.

Ms. Morrow asked to be awarded the marital home, and Mr. Morrow opposed that request.
Tennessee Code Annotated 8 36-4-121 (d) encourages such awards. It states that “[t]he court may
award the family home and household effects, or the right to live therein and use the household
effectsfor areasonableperiod, to either party, but shall give special considerationto aspouse having
physical custody of achild or children of the marriage.”

Mr. Morrow was awarded most of the remainder of the marital property, including all the
egui pment associated with his business, several pieces of property that were acquired in the course
of the business, and abank account that will give him the financial flexibility to continueto pay his
employees and to operate his business as a going concern.

Becausethe marital home represented morethan half thetotal value of the marital estate, the
court placed alien on the homein favor of Mr. Morrow. Thiswas authorized by Tenn. Code Ann.
§36-4-121(e)(2), whichreads, “[t]hecourt may imposealien uponthemarital real property assigned
to a party as security for the payment of spouse support or payment pursuant to property division.”

A. SEPARATE AND MARITAL PROPERTY

Thefirst task acourt must undertake in dividing property isto classify the property aseither
marital or separate. Property acquired during the course of amarriageisconsidered marital property
and is subject to division upon the divorce of the parties. Tenn. Code Ann. § 36-4-121(b)(1)(A).
Separate property isnot subject to division upon divorce. Tenn. Code Ann. § 36-4-121(a)(1); Tate,
138 SW.3d at 876; Smith v. Smith, 93 SW.3d 871, 876 (Tenn. Ct. App. 2002). Included in the
definition of separate property is property acquired at any time by a spouse as a gift or bequest.
Tenn. Code Ann. 8 36-4-121(b)(2)(D). Inthecasebeforeus, Ms. Morrow assertsthat thetrial court
improperly classified certain items of property.

Thetrial court awarded acustomized truck and anumber of family heirloomsto Mr. Morrow
as his separate property. Ms. Morrow contended that some of those items should have been
considered marital property and some as her own separate property. Mr. Morrow testified that the
money to buy the 1964 Ford F-100 pickup truck was a gift to him from his mother and that he
customized thetruck to such an extent that it was used in several Alan Jacksonvideos. Ms. Morrow
clamed that the mother gave Mr. Morrow the money for the truck as payment for the work he did
in fixing up her Florida condominium.



In regard to the family heirlooms, Mr. Morrow claimed that they were given to him by his
mother and grandmother. Ms. Morrow claimed that during the last six months of her mother-in-
law’slife, when Ms. Morrow was hel ping take care of her, the mother-in-law told Ms. Morrow that
shewanted to give her some of thoseitems. Ms. Morrow was not named in Mr. Morrow’ smother’s
will. Thetria court ruled that Mr. Morrow was entitled to all such items and Ms. Morrow would
receive any items that came from her own family as her separate property.

Since there was conflicting testimony as to the disputed property, the trial court had to
resolve the conflicts by weighing the evidence and assigning credibility. We have studied the entire
transcript of the divorce hearing, and we conclude that the evidence does not preponderate against
thetrial court’s determination asto those particular pieces of property. In mattersof credibility, we
give great weight to the trial court’ s findings.

B. THEVALUE oF THE WIFE'SIRA

In addition to classifying the property, thetrial court must assign valuestoit in order to make
an equitabledistribution. Herein, thetrial court valued both Ms. Morrow’ sand Mr. Morrow’ sIRAs
at $8,600, even though the uncontradicted proof showed that Ms. Morrow’ swas only worth $1,500
at thetimeof trial. The court noted that both parties had purchased IRAs at the same time, and put
egual amountsin both. Mr. Morrow had investedinamoney market fund and had enjoyed amodest,
but positive, return. Ms. Morrow had invested her IRA in stocks and had suffered large reverses
when the stock market slumped. The court reasoned that each party should becompelledtolivewith
the choices made by that party, and simply attributed the same value to both retirement accounts.

Thereisnodisputethat theindividual retirement accountswereproperly classified asmarital
property. See Tenn. Code Ann. 8§ 36-4-121(b)(1)(A); Langschmidt v. Langschmidt, 81 S.W.3d 741,
745-746 (Tenn. 2002); Miller v. Miller, 81 SW.3d 771, 775 (Tenn. Ct. App. 2001). The question
is whether the value assigned to Ms. Morrow’s IRA is correct. The proof herein established the
value of the IRA at the time of the hearing; there was no proof of a different value. We must,
consequently, conclude that the evidence preponderates against the valuation assigned by the trial
court. Thetria court’svaluation isin error, and the correct value is $1,500.

The result is that by awarding to Ms. Morrow an asset worth $7,100 less than the value
assigned by the court, the court did not award Ms. Morrow half the assets asit declared it intended.
Obvioudly, exactness of equality in distribution is not required. In this case, however, the court
required Ms. Morrow to pay Mr. Morrow an amount intended to equalize the property distribution.
Because of our resolution of the overall property division issue, no remedy isrequired to correct the
error in valuing the IRA.



C. EQuITABLE PROPERTY DIVISION

Ms. Morrow asserts that the trial court’s division of property was not equitable in view of
the financia resources and earning potential of the parties. The primary question presented is
whether the trial court’s order that Ms. Morrow pay Mr. Morrow $66,000 to exactly equalize the
property distribution was equitable under the circumstances. Among the factors to be considered
upon which there was proof at tria are (1) the duration of the marriage; (2) the vocationa skills,
employability, and earning capacity of each of the parties; (3) the relative ability of each of the
parties for future acquisitions of capital assets and income; and (4) the economic circumstances of
each party at thetime of the property division. Tenn. Code Ann. § 36-4-121(c). Any other relevant
factors can be considered in dividing the property “in proportions as the court deemsjust.” Tenn.
Code Ann. § 36-4-121(a)(1).

Based on the record, we think it is highly unlikely Ms. Morrow will be able to accumulate
$66,000 by the date established by the court. Her choices, then, would be to sell the house or get a
mortgage on it for the amount due Mr. Morrow. Based on her current salary, it is questionable
whether she can meet her living expenses much less also pay a mortgage payment. As discussed
below, Ms. Morrow has considered further training that would increase her earning capability.

Itisclear that Ms. Morrow’ searning ability and ability to accumulate assetsis|ess than that
of Mr. Morrow. Her economic circumstances areworse than hisbecause, although shewasawarded
the most significant marital asset, it is encumbered by the lien placed on it by the trial court and it
costs money to maintain it. Mr. Morrow was awarded the parties' liquid assets and the items that
allow him to continue producing income without encumbering additional debt.

In order to determine whether the economic disadvantage Ms. Morrow is under should be
remedied by a modification of the property division, we must also consider any potential for
alimony. Thetwo arerelated. Althoughtrial courtsare directed to dividethe parties' property prior
to determining whether and how much spousal support to award, Tenn. Code Ann. 836-4-121(a)(1),
and athough the amount of separate and marital property awarded aspouse is one of thefactorsto
be considered in making an aimony determination, Tenn. Code Ann. § 36-5-101(d)(1)(H), both
property distribution and spousal support awards can be used to addressthe needsof aneconomically
disadvantaged spouse.

We encouragetrial courtsto usethedivision of marital property to assist in meeting
the disadvantaged spouse’ sfinancial needswhen feasible. See Crabtree, 16 S\W.3d
at 361 n.4 (“In cases in which there is a disparity between the relative earning
capacitiesof the parties, atria court a'so may consider adjusting theaward of marital
assetsto assist the disadvantaged spouse.”); see also Renfro v. Renfro, 848 P.2d 830,
834 (Alaska 1993) (establishing a preference for meeting the parties’ needs with the
division of marital property, rather than with alimony). Section 36-4-121 of the
Tennessee Code Annotated does not requirean equal division of marital property but
an equitabledivision. Tenn. Code Ann. 8§ 36-4-121(a)(1); seeEllis, 748 S\W.2d at,
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427. When practical, therefore, atrial court should consider awarding more assets
to an economically disadvantaged spouse to provide future support, rather than
relying solely upon an award of alimony. When there are few marital assets but a
considerable amount of marital debt, atrial court should similarly consider awarding
adisadvantaged spouse alesser amount of marital debt. Careful distribution of the
marital property may assist the disadvantaged spouse in achieving rehabilitation in
furtherance of the legidative policy of eliminating spousal dependency.

Robertson, 76 S.W.3d at 341.

Therefore, whether thetrial court’ sdistribution herein should be modified to achieve equity
inview of Ms. Morrow’ s economic disadvantage dependsin part upon consideration of the factors
and issuesrelevant to spousal support. Consequently, we must consider theissues surrounding Ms.
Morrow’ s request for spousal support.

V. ALIMONY

Ms. Morrow argues that the trial court erred in refusing to award her any alimony. Mr.
Morrow argues to the contrary that the trial court correctly concluded that Ms. Morrow’ s share of
themarital property and the educational level she achieved prior to marriage eliminatesthe need for
any form of spousal support.

Pursuant to Tenn. Code Ann. 8§ 36-5-101(a)(1)(A), courts have discretion to order “suitable
support and maintenance of either spouse by the other spouse. . . according to the nature of the case
and the circumstances of the parties. . ..” There are no hard and fast rules for spousal support
decisions, such determinations require a careful balancing of the reevant factors, and the
determinations hinge on the uniquefacts of each case. Robertson, 76 S.W.3d at 341. Indetermining
whether to award support and the nature, amount and length of such support, the court isto consider
all relevant factors, including those enumerated in Tenn. Code Ann. § 36-5-101(d)(1). Id.

Among the factors to be considered by the courts in making spousal support decisions, the
two considered to be the most important are the disadvantaged spouse's need and the obligor
spouse’'s ability to pay. Bratton v. Bratton, 136 S.W.3d 595, 604 (Tenn. 2004); Robertson, 76
S.\W.3d at 342; Bogan v. Bogan, 60 SW.3d 721, 730 (Tenn. 2001). The statutory factors to be
considered include the relative earning capacity, obligations, needs, and financial resources of each
party; the relative education and training of each party; the ability and opportunity and necessity of
each party to secure such education and training in order to improve such party’s earning capacity
to areasonablelevel; and theassets of each party, whether they be separate assets or marital property
awarded in the divorce. Tenn. Code Ann. 8§ 36-5-101(d)(1)(E).

Where economic disadvantage exists, the legislature has expressed a preference for

rehabilitativealimony over long-term, open-ended alimony in futurowhererehabilitationisfeasible.
Tenn. CodeAnn. 8 36-5-101(d)(1)(C); Bratton, 136 S.W.3d at 605; Robertson, 76 S.W.3d at 339-40;

-8



Burlew v. Burlew, 40 SW.3d 465, 470 (Tenn. 2001). The purpose of an award of rehabilitative
alimony isto encourage divorced spouses to become self-sufficient. Robertson, 76 S.W.3d at 339-
40; Burlew, 40 SW.3d at 471, Crabtreev. Crabtree, 16 SW.3d 356, 360 (Tenn. 2002). A grant of
“rehabilitative, temporary support and maintenance” where the spouse is economically
disadvantaged, Tenn. Code Ann. 8 36-5-101(d)(1)(C), may assist the disadvantaged spouse in
obtaining further education or training or may also provide temporary income to support the
disadvantaged spouse during the post-divorce economic adjustment. Robertson, 76 S.W.3d at 340-
41,

In determining whether adi sadvantaged spouse can berehabilitated with short-term support,
the court isto consider “every relevant factor.” Bratton, 136 S.W.3d at 604; Robertson, 76 SW.3d
at 340. Thelegidature has provided a definition to be applied to determine whether rehabilitation
isfeasible. “To be rehabilitated meansto achieve, with reasonable effort, an earning capacity that
will permit the economically disadvantaged spouse’s standard of living after the divorce to be
reasonably comparabl e to the standard of living enjoyed during the marriage, or to the post-divorce
standard of living expected to be available to the other spouse, considering the relevant statutory
factors and the equities between the parties.” Tenn. Code Ann. 8§ 36-5-101(d)(1)(C).

Inaddition, thelegidature has al so provided guidancewherethe parties, liketheonesherein,
agreed during the marriage that one of them would pursue a career and the other would primarily
focushisor her effortson thefamily.* Tenn. Code Ann. § 36-5-101(d)(1)(A) and (B) now provide:

(d)(D)(A) Spouses have traditionally strengthened the family unit through private
arrangements whereby one (1) spouse focuses on nurturing the personal side of the
marriage, including the care and nurturing of the children, while the other spouse
focuses primarily on building the economic strength of the family unit. This
arrangement often results in economic detriment to the spouse who subordinated
such spouse’ s own personal career for the benefit of the marriage. 1t isthe public
policy of this state to encourage and support marriage, and to encourage family
arrangementsthat providefor therearing of healthy and productive children whowill
become healthy and productive citizens of our state.

(B) The genera assembly findsthat the contributions to the marriage as homemaker
or parent are of equal dignity and importance as economic contributions to the
marriage. Further, where one (1) spouse suffers economic detriment for the benefit
of the marriage, the general assembly finds that the economically disadvantaged
spouse’ s standard of living after the divorce should be reasonably comparable to the
standard of living enjoyed during the marriage or to the post-divorce standard of
living expected to be availableto the other spouse, considering the relevant statutory
factors and the equities between the parties.

*These amendments became effective in June of 2003, and a corrected bill was signed in August, before the
entry of the final order herein.
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Inthe casebeforeus, Ms. Morrow, with Mr. Morrow’ s agreement, chose not to be employed
for some years and then to take employment that would allow her more time with the children and
to take care of family needs. While she had an associates degree, she did not pursue a career
utilizing that degree and has not reaped the economic benefits of long term and increasingly
responsible employment. Consequently, she qualifies as a spouse who has suffered economic
detriment for the benefit of the marriage. The legislature has made it clear that in this situation her
post-divorce standard of living should bereasonably comparableto that enjoyed during themarriage
or to the post-divorce standard of Mr. Morrow.

Thereisnot always apractical way to achievethe stated goal because the resourcesrequired
to maintain two households are obviously greater than those required to maintain one. Weinterpret
the legislature’s goal to mean the courts should attempt to equalize, as much asis practical, the
adverse economic impact of divorce on the parties.

With that goal in mind, we note that while Mr. Morrow received a bank account worth over
$75,000 in the property division, Ms. Morrow was awarded very little in the way of cash or liquid
assets. Shealsowasnot awarded any income-producing property. Shedid receivethemarital home,
which was unencumbered by amortgage, but was still subject to property taxes, insurance, and the
expenses of maintenance and upkeep, aswell as Mr. Morrow’s lien.

As we noted earlier, Ms. Morrow’s current salary is too low to allow her to approach Mr.
Morrow’ sstandard of living. Thetrial court apparently believed that Ms. Morrow’ stwo-year degree
would enabl e her to find work that was much more remunerative than the $7.63 per hour she earned
working for the Wilson County Board of Education. The only proof to support such a belief was
testimony that Ms. Morrow’s cousin, Scott Hicks, might be willing to hire her to work in his
insurance office at a salary of $16,000 ayear. Thereis nothing in the record to indicate that Ms.
Morrow’ sstal e credentialswould enabl e her to earn anything near the $25 per hour that Mr. Morrow
could earn as a framing carpenter or the amount of income he can generate through his building
company and income producing investments.

Ms. Morrow is interested in earning a nursing degree. If she were to become a licensed
practical nurse, her earning capacity would improve. If she were to become registered nurse, she
would probably be able to achieve an earning capacity comparable to Mr. Morrow’s. The record
contains a Catalog and Student Handbook from the Tennessee Technological Center at Hartsville,
which offers a one-year L.P.N. program at a very reasonable cost. There was testimony that
licensure as an R.N. would take two years of study at a different institution, but no evidence as to
the cost of such a program. The trial court commented that “if she really wants to go into this
nursing, well there' s going to be money in that house.”

Ms. Morrow was forty-four years old at the time of trial, and isin good health. While her
age and condition do not preclude anew career for her, the useful duration of such a career would
necessarily be much shorter than it would have been if she had sought the necessary training
immediately after finishing her associates degree, rather than after twenty-four years of marriage.
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Ms. Morrow might be able to finance a nursing degree or some other educational option by
mortgaging or selling her house. In order to seriously undertake such an enterprise, Ms. Morrow
would have to reduce her working hours considerably and still come up with tuition money, living
expenses, and the costs of maintaining ahome, while facing the payment to Mr. Morrow ordered by
thetrial court.

Thetrial court has broad discretion in mattersof alimony. Aaronv. Aaron, 909 S.W.2d 408,
410 (Tenn.1995); Salf v. Salf, 861 S.W.2d 360, 361 (Tenn. 1993). Wearenot inclined to alter atrial
court's decision asto alimony unlessit is not supported by the evidence or is contrary to the public
policy embodied in the applicable statutes. Brown v. Brown, 913 SW.2d 163, 169 (Tenn. Ct. App.
1994).

Ms. Morrow is economically disadvantaged compared to Mr. Morrow. To approach his
earning potential, she needs additional training. We believe the aggregate effect of thetrial court’s
property division and denial of alimony iscontrary to the public policy established by thelegidature
because it does not facilitate Ms. Morrow’s economic rehabilitation. The goa of such
determinationsisto allow the disadvantaged spouse to become self-sufficient. Manisv. Manis, 49
SW.3d 295, 299 (Tenn. Ct. App. 2001). We fail to see how Ms. Morrow can attain that goal
without an award of rehabilitative alimony, a modification of the property division, or both.

In view of the Tennessee Supreme Court’s directive in Robertson, we conclude that the
legislative policies are best furthered in this case by modifying thetrial court’ s property division to
eliminate the $66,056 payment to Mr. Morrow. Without that obligation and the accompanying lien
on the asset she was awarded, Ms. Morrow can make choices about her financial future without a
large debt hanging over her and independent of any reliance on Mr. Morrow or hisincome. At the
sametime, Mr. Morrow will not be encumbered by alimony paymentsto Ms. Morrow and can make
his own choices for the future without a continuing obligation.

Accordingly, we modify the property distribution by reversing the award to Mr. Morrow of
$66,056° and vacatethelien placed upon the marital hometo securethat payment. Having madethat
modification, we see no need to alter the trial court’s ruling asto alimony.

V. ATTORNEY FEES

The tria court ordered Mr. Morrow to pay $5,000 towards Ms. Morrow’s attorney fees,
leaving the balance of dmost $5,000 to be paid by Ms. Morrow. Ms. Morrow argues on appeal that
thiswasinsufficient, and that Mr. Morrow should have been ordered to pay all her attorney fees. An
award of attorney fees is within the sound discretion of the trial court, and will not normally be
reversed or modified unless there has been abuse of that discretion. Aaron, 909 S.W.2d at 411,
Sorey v. Sorey, 835 SW.2d 593, 597 (Tenn. Ct. App.1992).

STechnically, because of the error in the trial court’s valuation of Ms. Morrow’s IRA, the payment would have
been $58,956.
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An award of attorney feesin adivorce caseis considered to be alimony in solido. Kinard
v. Kinard, 986 S.W.2d 220, 235 (Tenn. Ct. App.1998); Herrera v. Herrera, 944 S\W.2d 379, 390
(Tenn. Ct. App. 1996). Thus, when determining whether to award attorney fees, thetria court must
consider the same factors that are used when considering a plea for aimony. Yount v. Yount, 91
SW.3d 777, 783 (Tenn. Ct. App. 2002); Kincaid v. Kincaid, 912 SW.2d 140, 144 (Tenn. Ct. App.
1995). We have discussed those factors earlier in this opinion, but reiterate that the most important
factor to consider in aimony decisionsisthe need of the obligee spouse. Eldridgev. Eldridge, 137
SW.3d 1, 24 (Tenn. Ct. App. 2002); Wattersv. Watters, 22 SW.3d 817, 821 (Tenn. Ct. App.1999).

In accord with general alimony considerations, “[a]n award of attorney'sfeesis proper when
one spouse is disadvantaged and does not have sufficient resources with which to pay attorney's
fees.” Herrera, 944 SW.2d at 390. Lancaster v. Lancaster, 671 S\W.2d 501, 503 (Tenn. Ct. App.
1984). “ Such awards are appropriate when the spouse seeking them lacks sufficient fundsto pay his
or her own legal expenses or would be required to deplete his or her resourcesin order to pay these
expenses.” Smith v. Smith, 984 S.W.2d at 610.

Recently, the Supreme Court reaffirmed that an award of attorney’ sfees”isconditioned upon
alack of resourcesto prosecute or defend asuit ingoodfaith. . .” and that such an award isto ensure
access to the courts. Langschmidt, 81 SW.3d at 751, quoting Fox v. Fox, 657 S\W.2d 747, 749
(Tenn. 1983). Consequently, aspousewith adequate property andincomeisnot entitled to an award
of additional alimony to compensate for attorney’s fees and expenses. Lindsey v. Lindsey, 976
SW.2d 175, 181 (Tenn. Ct. App. 1997); Duncan v. Duncan, 686 S.W.2d 568, 573 (Tenn. Ct. App.
1984). If aparty has adequate property and income, or is awarded adequate property in the divorce,
from which to pay hisor her own expenses, an award of attorney’ sfees may not be appropriate after
consideration of all relevant factors. Wilder v. Wilder, 66 S.W.3d 892, 895 (Tenn. Ct. App. 2001);
Kojav. Koja, 42 S.W.3d 94, 98 (Tenn. Ct. App. 2000); Houghland v. Houghland, 844 S.\W.2d 619,
623-24 (Tenn. Ct. App. 1992); Ingramyv. Ingram, 721 SW.2d 262, 264 (Tenn. Ct. App. 1986). The
award of attorney’s fees as additional alimony is most appropriate where the divorce does not
providethe obligee spouse with asource of funds, such asfrom property division, with whichto pay
his or her attorney’sfees. Yount, 91 SW.3d at 783. Additionally, if a spouse receives alimony as
aresult of thedivorce and will beforced to deplete those funds, designed to sustain that spouse, just
in order to pay attorney’ s fees, an award of feesis appropriate. Batson, 769 S.W.2d at 862.

When assessing the needs and resources of the parties, the court may consider not only the
relative values of each party’ s property post-divorce, see Tenn. Code Ann. 8 36-5-101(d)(1)(G) and
(H), but al'so whether or not a party has been left with sufficient liquid assets to pay an attorney.
Eldridge, 137 SW.3d at 25; Gilliamv. Gilliam, 776 S.W.2d 81, 87 (Tenn. Ct. App. 1988); Luna v.
Luna, 718 SW.2d 673, 676 (Tenn. Ct. App. 1986).

In the present case, the property division left Ms. Morrow with avaluable piece of property,

but little or no liquid assets. Because Ms. Morrow was economically disadvantaged and had few
resources with which to pay fees, it was appropriate for the court to order Mr. Morrow to pay some
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of that cost. The question iswhether the court should have ordered that he assume agreater portion
of the expensein view of the financial condition of each party.

It is an unfortunate fact of divorce that both parties usually incur substantial attorney fees,
and the economic detriment that both suffer in the forced restructuring of their financial affairsis
worsened by thisadditional obligation. Inthe present case, although Ms. Morrow lacksliquid assets
and immediate earning potential, she was awarded the most valuable marital asset. In view of al
the circumstances, including our modification of the property division, we conclude the trial court
acted within its discretion in the award of fees.

CONCLUSION

We modify thetrial court’s order to award Ms. Morrow the marital home unencumbered by
thelieninfavor of Mr. Morrow and reduce the award of property to Mr. Morrow by eliminating the
$66,056 payment to him from Ms. Morrow. Otherwise, the order of thetrial court isaffirmed. The
costs on appeal are taxed to the appellee, Gordon E. Morrow, Jr.

PATRICIA J. COTTRELL, JUDGE

13-



